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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties requesting 

argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of 

his or her decision to appear and of the issues to be argued.  Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  

CourtCall will NOT be used by D36.  Zoom is approved for all hearings except Issue Conferences and 

Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or email 

notification to the department of the request to argue and specification of issues to be argued – with a 

STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-2693.  

Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative 

ruling must be attached to the proposed order when submitted to the Court for issuance of the order. 

 

Courtroom Clerk’s Session 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-00733 
CASE NAME:  LONE TREE ESTATES VS. SANTOMAURO 
 HEARING ON ORDER TO SHOW CAUSE IN RE:  WHY COURT SHOULD NOT STRIKE DEFT'S ANSWER 
FOR FAILURE TO APPEAR AT 8/16/22 CMC TO DEFEND CASE  
FILED BY:  
*TENTATIVE RULING:* 
Parties ordered to appear. 
 

 

  

    

2. 9:00 AM CASE NUMBER:  C22-00733 
CASE NAME:  LONE TREE ESTATES VS. SANTOMAURO 
 *FURTHER CASE MANAGEMENT CONFERENCE    
FILED BY:  
*TENTATIVE RULING:* 
Parties ordered to appear. 
 

 

  
 

Law & Motion 
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3. 9:00 AM CASE NUMBER:  C22-00674 
CASE NAME:  COX VS. CREATIVE INVESTMENT 
 HEARING ON DEMURRER TO:  1ST AMENDED COMPLAINT  
FILED BY: GIANG, SENDY 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this matter to 9/29 at 9:00 a.m. 
 

 

  

    

4. 9:00 AM CASE NUMBER:  C22-00733 
CASE NAME:  LONE TREE ESTATES VS. SANTOMAURO 
 *HEARING ON MOTION IN RE:  MOTION TO DISMISS FOR LACK OF PERSONAL JURISDICTION, 
MOTION TO COMPEL  
FILED BY: SANTOMAURO, SANTO J 
*TENTATIVE RULING:* 
 

Defendant Santo Santomauro’s motion to dismiss is denied.  
 
The moving papers filed by Santomauro included an unsigned proof of service. Anything filed 

with the Court must include a proper proof of service, which includes one that is signed and dated. 
This is the second time the Court has had to warn Defendant about submitting a proper proof of 
service. Plaintiff filed an opposition to this motion and therefore, it appears Plaintiff received the 
moving papers. The Court will consider this motion.  

 
This is the second motion to dismiss filed by Defendant. This motion is based on lack of 

personal jurisdiction. The proof of service of summons shows that Defendant was personally served 
with the summons and complaint in Antioch, California. “[I]n-state service of process confers 
jurisdiction over a physically present nonresident.” (In re Marriage of Fitzgerald & King (1995) 39 
Cal.App.4th 1419, 1426.) Defendant has made a general appearance in this case. “ ‘A general 
appearance operates as a consent to jurisdiction of the person, dispensing with the requirement of 
service of process, and curing defects in service.’ [Citation.]” (Fireman's Fund Ins. Co. v. Sparks 
Construction, Inc. (2004) 114 Cal.App.4th 1135, 1145.) For these reasons, the Court has personal 
jurisdiction over the Defendant.  

 
Defendant’s motion includes a section entitled “motion to compel”. Defendant appears to 

seek various documents, which can be obtained through the discovery process. There is no evidence 
that Defendant followed the discovery process as required by the Code of Civil Procedure sections 
2016.010 et seq. Defendant also appears to request an order that Plaintiff pay Defendant for invoices 
filed with the Court.  Defendant has not provided facts and law that show Plaintiff owes Defendant 
the amount in the invoices. Furthermore, the requested relief is not permitted as part of a motion to 
compel. The motion to compel is denied. 
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5. 9:00 AM CASE NUMBER:  C22-01174 
CASE NAME:  ENVIRONMENTS BY CHUCK, INC. VS. BURKETT'S POOL PLASTERING, INC. 
 *MOTION/PETITION TO COMPEL ARBITRATION + STAY ACTION PENDING COMPLETION OF 
RELATED ARBITRATION  
FILED BY: BURKETT'S POOL PLASTERING, INC. 
*TENTATIVE RULING:* 
 
 Before the Court is a motion by defendant Burkett's Pool Plastering, Inc. ("Burkett's") to stay 
this action pending completion of a related arbitration. For the reasons set forth, the motion to stay 
the action is granted based on the Court's inherent authority and in the interests of justice and 
judicial economy, on the terms set forth. The case management conference date presently set for 
October 3, 2022 is hereby vacated, and a case management conference is hereby set for 8:30 a.m. on 
April 19, 2023 in Department 36. This action shall be stayed for until the April 19, 2023 case 
management conference. The parties shall file case management conference statements prior to the 
CMC hearing date which shall include the status of the pending related arbitration between Plaintiff 
Environments by Chuck, Inc. dba Creative Environments ("Creative") and the non-party property 
owner.  
 
Background 
 
 The Complaint alleges that Creative was engaged by a homeowner to install a swimming pool 
as part of a landscape project performed at132 Alta Vista Way in Danville (the "Project"). (Compl. ¶¶ 
3-4.) Creative alleges it engaged Burkett's to perform the plastering work on the swimming pool as 
part of the project. (Compl. ¶ 5.) The property owner has filed a claim against Creative which is the 
subject of a pending arbitration between Creative and the property owner (the "Arbitration") and to 
which Burkett's is not a party. (Compl. ¶¶ 6, 8; Sanders Decl. ISO Mot. Exh. B; McCalla Opp. Decl. ¶ 2 
[Burkett's declined requests by Creative to participate in the Arbitration].)  
 
 Creative's Complaint alleges various forms of indemnity and contribution claims against 
Burkett's, and a claim for declaratory relief as to Plaintiff's and Defendant's "negligence and liability 
for the damages asserted by the Owner in the Arbitration." (Compl. ¶¶ 29, 30 [if Creative is held liable 
to the property owner in the Arbitration, Creative asks for a declaration of Plaintiff's and Defendant's 
"respective rights and liabilities"].) Creative alleges that the acts and omissions of Burkett's are the 
cause of any damages that the property owner may recover on its claims against Creative. (Compl. ¶¶ 
13, 16, 17, 20, 23-26, 29, 30.) In addition to damages for indemnity and contribution, Creative seeks 
attorneys' fees against Burkett under Code of Civil Procedure section 1021.6  and Civil Code section 
1717. (Compl. ¶¶ 14, 18; Prayer ¶ 5.)  
 
Motion to Stay 
 
 Burkett's moves to stay this action pending completion of the related arbitration between 
Creative and the property owner, referencing Code of Civil Procedure section 1281.4. Plaintiff 
Creative does not oppose a partial stay by which trial would be stayed but not discovery.  
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Defendant's Request for Judicial Notice 
Defendant requests judicial notice of the Complaint filed by Plaintiff initiating this action. The 
unopposed request is granted. (Evid. Code § 452(d).)  
 
Analysis 
 

A. Stay Under California Arbitration Act (Code of Civil Procedure section 1280, et seq.) 
Code of Civil Procedure section 1281.4 on which Burkett's relies as the basis for its motion provides in 
part: 

If a court of competent jurisdiction, whether in this State or not, has 
ordered arbitration of a controversy which is an issue involved in an 
action or proceeding pending before a court of this State, the court in 
which such action or proceeding is pending shall, upon motion of a 
party to such action or proceeding, stay the action or proceeding until 
an arbitration is had in accordance with the order to arbitrate or until 
such earlier time as the court specifies. 

(Code Civ. Proc., § 1281.4 [emphasis added].) 
 
 The Court has not ordered arbitration of the underlying controversy between Creative and 
the non-party property owner. Under the plain language of Code of Civil Procedure section 1281.4, 
the predicate of an order compelling arbitration of claims has not been met so as to allow the Court 
to stay the action under that statute. In addition, the recent decision Leenay v. Superior Court (2022) 
81 Cal.App.5th 553 reversed a trial court order granting a stay of a plaintiff's action under this statute 
where the defendant was a party to arbitrations with third parties, but the plaintiff was not a party to 
those arbitrations. (Id. at 559, 562-563.) Though the Court's holding in the case based on the facts 
addresses a request to stay an action by a plaintiff who is not a party to the defendant's pending 
arbitration, the Court's analysis of the statute indicates the same reasoning would bar the imposition 
of a stay under Code of Civil Procedure section 1281.4 in this circumstance. (Id. at 563 [analyzing the 
language of the statute, stating "section 1281.4 requires that the pending action involve both the 
arbitrable question and the parties in the arbitration. The plain language of sections 1281.4 and 1280, 
subdivision (d), compels this conclusion" and "the principle that the parties to the arbitration must be 
the parties in the pending action inheres in the statutory definition of controversy. The 'controversy 
which is an issue' (§ 1281.4) in the action cannot be untethered from the 'parties to an agreement' (§ 
1280, subd. (d) who have been ordered to arbitration."].) 
 

B. Court's Inherent Authority to Stay Action 
 

 The Court has inherent authority to stay this matter if such a stay accommodates the ends of 
justice. (Code Civ. Proc. §§ 128, subds. (a)(3) and (a)(8), and 187; OTO, L.L.C. v. Kho (2019) 8 Cal.5th 
111, 141.) The power to stay proceedings is incidental to the power inherent in every court to control 
the disposition of matters on its docket, keeping in mind economy of time and effort for the court, for 
counsel, and for litigants. (Id.) Trial courts generally have inherent power to stay proceedings in the 
interest of justice to promote judicial efficiency. (Freiberg v. City of Mission Viejo (1995) 33 
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Cal.App.4th 1484, 1489; Coscia v. McKenna & Cuneo (2001) 25 Cal.4th 1194, 1210-1211 [malpractice 
action stayed pending outcome of underlying litigation]; Jordache Enterprises, Inc. v. Brobeck, Phleger 
& Harrison (1998) 18 Cal.4th 739, 758 ["The case management tools available to trial courts [includes] 
the inherent authority to stay an action when appropriate"]; Bailey v. Fosca Oil Co. (1963) 216 
Cal.App.2d 813, 817 ["the power of a court to stay proceedings... was inherent at common law and is 
now vested in the superior courts of this state"].) 
 
 Plaintiff objects to the stay of discovery in the action for the stated reason that discovery it 
conducts in this action (in which the other party to the Arbitration is not a party) "will be necessary to 
defend the arbitration." (Opp. p. 2, ll. 2-4.) The demand for arbitration (Sanders Decl. ISO Mot. Exh. B) 
was submitted to the American Arbitration Association ("AAA") where the Arbitration is apparently 
pending.  
 
 Discovery in arbitrations is generally limited and is controlled by the arbitrator. (See generally 
Aixtron, Inc. v. Veeco Instruments Inc. (2020) 52 Cal.App.5th 360.) Allowing Plaintiff to use this action 
to obtain discovery for use in the arbitration would seem to circumvent Plaintiff's agreement to 
arbitrate the claims before, and within the rules of, the AAA, and raises other questions regarding the 
use of the discovery from this case in the Arbitration since the property owner whose claims are 
being addressed in the Arbitration is not a party to this action. 
 
 Plaintiff also contends that not staying discovery is appropriate because Plaintiff seeks 
recovery of attorneys' fees under Code of Civil Procedure section 1021.6 and Civil Code section 1717. 
Plaintiff's attorneys' fees claims do not provide a reason to except discovery from the stay of the 
action. Code of Civil Procedure section 1021.6 by its terms provides for recovery of attorneys' fees by 
a motion if the court finds "that the trier of fact determined that the indemnitee was without fault in 
the principal case which is the basis for the action in indemnity or that the indemnitee had a final 
judgment entered in his or her favor granting a summary judgment, a nonsuit, or a directed verdict." 
(Code Civ. Proc. Section 1021.6, subd. (c).) Civil Code section 1717 generally applies to a right to 
attorneys' fees under a contract where the party is the prevailing party. (Civ. Code § 1717, subds. (a) 
and (b).) 
 
 The Court is inclined to stay the action in the interests of judicial efficiency and economy, and 
in the interests of justice, including conserving resources in litigating the claims asserted in this action, 
and given the nature of the claims alleged in the Complaint. The Court finds the stay is appropriate for 
the limited period set forth in this ruling in the exercise of the Court's inherent authority to manage 
proceedings before it, and the Court will revisit whether the stay should be extended at the future 
case management conference set in April 2023. 
 

C. Plaintiff's Argument Concerning Effect of Defendant's Motion to Stay 
 

 Plaintiff also asserts, without any citation to any authority, that "Defendant’s Motion to Stay 
constitutes an agreement that any result in the arbitration is final and binding and Defendant has 
waived its right to challenge any such result or outcome. Defendant’s Motion to Stay makes no 
objection to the validity of the arbitration agreement, proceedings, and potential outcome." (Opp. p. 
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5, ll. 1-4.) The Court's determination that a stay is warranted in the exercise of the Court's discretion 
and inherent authority is not a determination regarding any of these unsupported propositions set 
forth in argument in Plaintiff's Opposition to the motion to stay. If Plaintiff has a basis under 
applicable authority to bind Defendant by the events or results of the Arbitration between Plaintiff 
and the property owner on the grounds stated, or any other grounds, Plaintiff can present the issues 
for briefing and determination in an appropriate manner and appropriate forum.  
 

 

  

    
6. 9:00 AM CASE NUMBER:  MSC16-01118 
CASE NAME:  YUE VS. TRIGMAX SOLUTIONS 
 HEARING IN RE:  MOTION TO QUASH, SET BY THE COURT  
FILED BY:  
*TENTATIVE RULING:* 
 

Defendant Yeyeclub.com’s motion to quash is denied.  
 
Previously, Judge Austin granted Defendant’s motion to set aside the default. In granting the 

motion to set aside the default, Judge Austin explained that there was insufficient evidence to 
establish general or personal jurisdiction over Yeyeclub, based on the evidence presented at that 
time, and ordered Yeyeclub to file its proposed pleading, a motion to quash. Judge Austin gave 
Plaintiff time to conduct jurisdictional discovery. Plaintiff did not ultimately obtain any jurisdictional 
discovery from Yeyeclub, but Plaintiff has included new evidence with this motion that he did not 
include in 2018. The Court’s ruling on the motion to quash includes consideration of new evidence 
not presented to Judge Austin in December 2018.  

 
Plaintiff claims that it served Defendant Yeyeclub.com by serving Muye Liu as owner. (See 

Proof of Service filed 9/21/2016.) Defendant argues that service on Liu is invalid because Liu is not an 
officer of Yeyeclub. Defendant also argues that there is no general or specific jurisdiction over 
Yeyeclub.  

 
Plaintiff first argues that Yeyeclub has made a general appearance by raising issues beyond 

service in their motion at pages 16-17. A general appearance operates as a consent to jurisdiction. 
(Dial 800 v. Fesbinder (2004) 118 Cal.App.4th 32, 52.) “ ‘A defendant appears in an action when the 
defendant answers, demurs, files a notice of motion to strike, files a notice of motion to transfer 
pursuant to Section 396b, … gives the plaintiff written notice of appearance, or when an attorney 
gives notice of appearance for the defendant.’ … If the defendant confines its participation in the 
action to objecting to lack of jurisdiction over the person, there is no general appearance. [Citation.]” 
(Ibid.) The Court has reviewed pages 16 and 17 of the motion to quash and finds that it does not 
constitute a general appearance.  

 
Service of Process  
 
Plaintiff claims that it served Defendant Yeyeclub.com by serving Muye Liu as owner. (See 
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Proof of Service filed 9/21/2016.) Plaintiff argues that Yeyeclub.com is an unincorporated association. 
Service on an unincorporated association can be made by serving “agent for service of process in a 
statement filed with the Secretary of State or to the president or other head of the association, a vice 
president, a secretary or assistant secretary, a treasurer or assistant treasurer, a general manager, or 
a person authorized by the association”. (Code of Civil Procedure section 416.40(b).) 

 
Liu declares that he does not own Yeyeclub and is not paid by the website, but does act as a 

volunteer for Yeyeclub. (Liu dec.  ¶¶3-4.) Wei, a representative for Yeyeclub, declares that Yeyeclub is 
open to users worldwide and does not direct any policy or advertising at California. (Wei dec. ¶11.) 
Yang lives in China and does not maintain an office in California. (Wei dec. ¶¶12 &13.) Yeyeclub has 
its domain registered through a Delaware corporation, 1and1, that has offices in Pennsylvania. (Wei 
dec. ¶ 6.) Yang does not know why 1and1 assigned Yeyeclub a California address. (Wei dec. ¶15.) 
Yeyeclub does not explain who owns it, what its corporate structure is or anything about its internal 
structure.  

 
Plaintiff argues that Yeyeclub is an unincorporated association and that Muye Liu was the 

principal of Yeyeclub until 2017 according to 1and1’s business records.  1and1’s invoices show that 
“yeyetown.com” invoices were sent to Muye Liu from 2012 to 2016. In 2017, 1and1’s invoices were 
sent to Wei Yang for yeyeclub.com. (Yue dec. ex. 24.) Plaintiff also explains that Yeyetown.com moved 
its domain to yeyeclub.com in 2013. (Yue ¶39.) 1and1’s documents also show that Muye Liu was the 
“record owner” until January 2017 when the owner was changed to Wei Yang, along with the name 
change from Yeyetown to Yeyeclbu. (Yue dec. ex. 19.) In addition, Plaintiff’s evidence includes a 
message from 2013 discussing Yeyeclub, which states that it was started by “Muye”. (Yue dec. ex.6) 
This message was sent to an individual in Fremont, California. (Yue dec. ¶41.)  

 
Given the evidence, the Court finds that Muye Liu was a person authorized to accept service 

pursuant to section 416.40.  
 
Jurisdiction   
 
California courts may exercise jurisdiction over nonresidents “on any basis not inconsistent 

with the Constitution of this state or of the United States.”  (Code of Civil Procedure § 410.10.)  The 
exercise of personal jurisdiction over a nonresident defendant comports with the Constitutions of 
California and the United States “ ‘if the defendant has such minimum contacts with the state that the 
assertion of jurisdiction does not violate “ ‘traditional notions of fair play and substantial justice.’ ” 
[Citations.]”  (Strathvale Holdings v. E.B.H. (2005) 126 Cal.App.4th 1241, 1250.)  (Internal citations 
omitted.)  

 
When a defendant challenges the court’s personal jurisdiction, the plaintiff has the initial 

burden of showing facts justifying the exercise of jurisdiction.  (Strathvale, supra, (2005) 126 
Cal.App.4th 1241, 1250; citing Vons Companies, Inc. v. Seabest Foods, Inc. (1996) 14 Cal.4th 434, 449.)   
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General Jurisdiction 
 
Plaintiff contends that general jurisdiction is proper over Yeyeclub and the motion should be 

denied.  General jurisdiction may only be asserted over foreign corporations when their contacts “ 
‘with the State are so “continuous and systemic” as to render that corporation essentially at home in 
the forum state. [Citation.]”  (Young v. Daimler AG (2014) 228 Cal.App.4th 855, 862.) Only in limited 
situations, however, will a corporate defendant’s contacts with the forum state suffice to render that 
defendant proper for all-purpose jurisdiction in that state.  (Id. at p. 863.) General jurisdiction has 
been confined to “limits traditionally recognized.”  (Id. at 861.)  Where a state is a corporation’s place 
of incorporation, or principal place of business, that state will be an all-purpose forum.  (Ibid.)  
Outside of this, on exception, a corporation’s operations “may be so substantial and of such nature as 
to render the corporation at home in that [s]tate.”  (Ibid.)  (Internal citations omitted.)  The plaintiff’s 
residence and the location of the incident giving rise to the action are essentially nonfactors in 
calculating general jurisdiction.  (Id. at p. 866.) 

 
Here, Plaintiff argues that Yeyeclub has its principal place of business in California. Plaintiff 

includes evidence that shows some emails directed at Yeyeclub were opened in Sacramento, 
California and at one point that Liu, located in California, was listed as the contact person for 
Yeyeclub.  Declaration of Yang Wei states that: “Yeyeclub.com does not direct any advertising at 
California and makes no attempt to be in California.”  “Yeyeclub.com servers are hosted outside of 
the State of California.”  And “Yeyeclub.com does not have any presence in the State of California.” As 
discussed above, Plaintiff has evidence that Liu is sufficiently connected to Yeyeclub to accept service. 
Still, the fact that Yeyeclub can be served through Liu and that Liu is located in California is not 
enough to show that Yeyeclub has substantial and continuous contacts with California such that there 
is general jurisdiction here. 

 
Specific Jurisdiction 
 
Whether a forum state may assert specific jurisdiction over a nonresident defendant depends 

on the relationship between that defendant, the forum state, and the litigation.  (Burdick v. Superior 
Court (2015) 233 Cal.App.4th 8, 18.)  Specific jurisdiction is proper “if three requirements are met: (1) 
the defendant has purposefully availed itself of forum benefits with respect to the matter in 
controversy; (2) the controversy is related to or arises out of the defendant's contacts with the forum; 
and (3) the exercise of jurisdiction would comport with fair play and substantial justice.”  (Id.) 

 
Correct analysis for determining specific jurisdiction focuses on the defendant’s contacts with 

the forum state, not the defendant’s contact with the plaintiff.  (Burdick, supra, 233 Cal.App.4th 8, 
24.)  And whether those contacts create the requisite ‘relationship among the defendant, the forum, 
and the litigation’ to satisfy due process. [Citations.]  (Id.)  (Internal citations omitted.)  The pertinent 
question is not where the plaintiff was injured, “but whether the defendant’s conduct connects him 
to the forum in a meaningful way.” (Id.) (Internal citations omitted.) 

 
To determine whether asserting specific jurisdiction is proper in a website context, courts 

have considered factors such as: whether web site advertisements target forum state residents; 
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whether there was a manifest intent to target and focus on forum state readers; and whether a 
substantial number of web site hits came from the forum state.  (Burdick v. Superior Court (2015) 233 
Cal.App.4th 8, 20-21.)  

 
Yeyeclub argues that the evidence shows that: Yeyeclub.com does not direct any advertising 

at California and makes no attempt to be in California and that its servers are hosted outside of the 
State of California. (Wei dec. ¶¶5, 11.)  Wei, an unspecified representative for Yeyeclub, lives in China. 
(Wei dec. ¶13.) It is worth noting, however, as the alleged defamatory statements were made in 
2015, Liu was the owner according to 1and1, not Wei. Liu, as noted above, is connected to several 
California addresses, including Folsom in 2015 and Sacramento in 2016. (Yue dec. ex. 19 and 24.)  

 
Here, Plaintiff has alleged that Liu made posts on behalf of Yeyeclub on August 16 and 17, 

2015. (Comp. ¶¶22, 23.) The one statement made by Liu and on behalf of Yeyeclub that forms the 
basis of the defamation action appears to be based on Exhibit 10 to Plaintiff’s declaration. (Yue dec. 
10; Comp. ¶54(2).) In exhibit 10, provides a response to a request Plaintiff made for information from 
Yeyeclub.  

 
Plaintiff’s declaration states that Yeyeclub has discussions on California topics, including “over 

twenty articles” on the California Constitution. (Yue dec. ¶26.) In addition, the website does not have 
any sections dedicated to non-California regional topics. (Yue dec ¶27.) Plaintiff also declares that in 
his review of the US Census data California has the largest share of the Chinese population in the 
United States. (Yue dec. ¶25.)  

 
The evidence here shows that Yeyeclub has a California connection as it included a section 

specifically on California topics. One of the people apparently in charge in 2015 and 2016, Muye Liu, 
was sent invoices for the website in 2015 and 2016 to addresses in California. Finally, Yeyeclub’s post 
identified Plaintiff by name and discussed Plaintiff’s potential lawsuit in California. The evidence here 
shows that Yeyeclub purposefully availed itself of California’s jurisdiction.  

 
The second element for specific jurisdiction is whether the controversy relates to, or arises 

out of, the defendant's contacts with the forum. Here, that requirement has been met. Plaintiff is 
suing Yeyeclub for defamation based on its post.  

 
Finally, because Plaintiff established facts justifying the exercise of specific jurisdiction, 

Yeyeclub has the burden to show the assertion of jurisdiction would be unfair or unreasonable. “A 
determination of reasonableness rests upon a balancing of interests: the relative inconvenience to 
defendant of having to defend an action in a foreign state, the interest of plaintiff in suing locally, and 
the interrelated interest the state has in assuming jurisdiction. [Citation.] The factors involved in the 
balancing process include the following: ‘the relative availability of evidence and the burden of 
defense and prosecution in one place rather than another; the interest of a state in providing a forum 
for its residents or regulating the business involved; the ease of access to an alternative forum; the 
avoidance of a multiplicity of suits and conflicting adjudications; and the extent to which the cause of 
action arose out of defendant's local activities.’ [Citation.]” (Integral Development. Corp. v. 
Weissenbach (2002) 99 Cal.App.4th 576, 591.)  
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Yeyeclub has not met its burden of showing that requiring it to litigate this case in California 

would be unreasonable.  In 2015 and 2016, Liu was listed as the owner of Yeyeclub and had a 
California address. In addition, Plaintiff resides in California and much of the evidence is likely here. 
Finally, California has an interest in allowing redress for harms experienced by California residents in 
California.  

 
Plaintiff filed a response to objections to evidence. The Court has not received a reply nor 

objections to evidence from Yeyeclub and therefore, the Court has not ruled on any of the objections. 
 

 

  
    

7. 9:00 AM CASE NUMBER:  MSC16-01673 
CASE NAME:  VELLA-ANDRADE VS SHANNON B JONES LAW GROUP 
 *HEARING ON MOTION IN RE:  TO STRIKE DEF'S AMENDED EXPERT DISCLOSURE AND REQUEST FOR 
SANCTIONS  
FILED BY: VELLA-ANDRADE, SANDRA J 
*TENTATIVE RULING:* 
 
 Plaintiff’s motion to strike Defendant’s amended expert disclosure is denied for the reasons 
below.   
 
Relevant Facts: 
 On December 7, 2020, parties continued the trial date to October 18, 2021.  On July 30, 2021, 
Defendants served a demand for exchange of experts.  The parties exchanged expert disclosures on 
August 30, 2021.  On September 17, Plaintiff served Defendants with her Supplemental Expert 
Witness Disclosure Statement.  On September 16, 2021, the Honorable Judge Steve Austin continued  
the trial date to October 11, 2022.  On August 22, 2022, Defendants demanded an exchange of expert 
witness information and demand for production of expert writings, and disclosed an additional expert 
witness.  Plaintiffs ask the court to strike Defendant’s August 22, 2022 demand and assert that the 
time for exchanging expert witnesses expired on August 30, 2021.  The Defendant counters that, 
based on the trial being continued to October 11, 2022, the deadline for exchange of expert witnesses 
was also continued.   
 
 The expert witness exchange is triggered by a timely written demand made by any party after 
the initial trial date is set. (§ 2034.220.) Section 2034.260 sets forth the general requirements for the 
exchange and the information to be provided, which includes a list of the names and addresses of the 
experts (§ 2034.260, subd. (b)(1)) and a declaration by the party's attorney setting forth the expert's 
qualifications  (§ 2034.260, subd. (c)(1)), the expected nature of the testimony (§ 2034.260, subd. 
(c)(2)), and “[a] representation that the expert will be sufficiently familiar with the pending action to 
submit to a meaningful oral deposition concerning the specific testimony, including any opinion and 
its basis, that the expert is expected to give at trial” (§ 2034.260, subd. (c)(4)).  Defendant’s demand 
for exchange of experts was served on July 30, 2021.  Under California Code of Civil Procedure section 
2034.220, experts must be demanded 70 days before trial (or within 10 days of setting trial date, 
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whichever is closer to trial date).  Based on a trial date of October 18, 2021, the deadline to demand 
exchange of expert witnesses was August 9, 2021.  On September 16, 2021, the Honorable Judge 
Steve Austin continued the trial to October 11, 2022.  Therefore, the initial deadline for exchange of 
expert witnesses had passed.  However, the continuance of the trial date did reopen discovery for 
purposes of exchange of expert witness information.  As noted in the Code of Civil Procedure section 
599, a continuance or postponement of a trial date extends only to those deadlines which have not 
already passed as of March 29, 2020.  Cal. Civ. Proc. Code § 599.   
 
 Defendant asserts that, based on the language in CCP § 599 which states that all deadlines 
are extended which have not passed as of March 19, 2020, the deadline for exchange of expert 
discovery was not prior to March 19. 2020, and, therefore, the expert exchange deadline was 
extended with the trial date.  Plaintiff asserts that, since the deadline was passed when the trial was 
continued, that the court should presume the intent of the legislature was to, implicitly, prohibit the 
extension of deadlines which have passed after March 19, 2020, but before the trial was continued. 
 
 The fundamental principle in the construction of a statute is that a court should ascertain the 
intent of the Legislature so as to effectuate the purpose of the law. (California Teachers Assn. v. San 
Diego Community College Dist. (1981) 28 Cal.3d 692, 698.) The legislative purpose of a statute is 
determined by "considering its objective, the evils which it is designed to prevent, the character and 
context of the legislation in which the particular words appear, the public policy enunciated [and] 
vindicated, the social history which attends it, and the effect of the particular language on the entire 
statutory scheme." (Santa Barbara County Taxpayers Assn. v. County of Santa Barbara (1987) 194 
Cal.App.3d 674, 680.)  The language of CCP section 599, therefore, extends most discovery deadlines, 
based on the court’s limited availability during the early years of the pandemic, to permit counsel to 
have the latitude to fully prepare their case for trial.   
 
 In their reply, Plaintiff notes that the parties entered into a stipulation which was filed on 
January 7, 2021, based on a trial date of October 10, 2021 regarding expert exchange cut-off.  That 
stipulation included an agreement that the “expert discovery cut-off should be September 17, 2021.” 
At the hearing on September 16 2021, the court’s minute order is silent regarding the previously 
agreed-upon discovery deadlines.  Moreover, the court continued the trial on September 16, 2021, 
one day before the stipulated cut-off for expert witness exchange. Therefore, CCP section 599 applies 
and the defendant’s notice of exchange of experts is authorized by CCP section 599. 
 
The motion to strike is denied.  The request for sanctions is also denied. 
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8. 9:00 AM CASE NUMBER:  MSC18-01193 
CASE NAME:  WATERS VS SPALASSO, ET AL. 
 *HEARING ON MINOR'S COMPROMISE    
FILED BY:  
*TENTATIVE RULING:* 
 
This matter was continued from September 8, 2022 for counsel to provide information to the court 
regarding attorney’s fees.  Having considered the declaration of William Manning in support of the 
motion for approval of minor’s compromise, the court finds the attorney’s fees reasonable and grants 
the motion. No appearance is required. 
 

 

  
    

9. 9:00 AM CASE NUMBER:  MSC18-01448 
CASE NAME:  EVANS VS ELWOOD 500 HARTZ 
 HEARING ON SUMMARY MOTION    
FILED BY: HARTZ'S RESTAURANTLLC A CALIFORNIA LIMITED LIABILITY COMPANY 
*TENTATIVE RULING:* 

 
The motion of Cross-Defendants Hartz Restaurant LLC (dba Danville Harvest), Per Diem, LLC, 

Darren Matte and Anna Matte for summary judgment or summary adjudication of issues is denied. 

Background  

Plaintiff Gulley Ray Evans alleges in his complaint that during the evening of October 7, 2016, 

he tripped and fell over a “black parking lot/driveway barrier” at the exterior premises of Hartz 

Restaurant LLC, doing business as Almanac Restaurant, then Farmer’s Almanac Restaurant, and finally 

Danville Harvest Restaurant at 500 Hartz Drive in Danville, California. Plaintiff worked for Danville 

Harvest Restaurant as a sous chef the time of the accident. After settling a workers’ compensation 

case, plaintiff sued the owner of the property, Elwood 500 Hartz, LLC (Landlord), for premises liability. 

Landlord has cross-complained against Hartz’s Restaurant, LLC, Per Diem LLC, and Darren Matte and 

Anna Matte as guarantors of the lease (collectively, Tenant). 

Landlord’s cross-complaint alleges the following causes of action: (1) express contractual 

indemnity, (2) implied indemnity, (3) breach of contract/failure to defend; (4) declaratory relief/duty 

to indemnify; (5) declaratory relief/duty to defend; (6) contribution/comparative fault.  

As framed by the complaint on which Landlord seeks indemnity and contribution from 

Tenant: 

Plaintiff tripped and fell over a black parking lot/driveway barrier at night. The condition was 

dangerous at night because it was not visible to a reasonable pedestrian due to lack of 

lighting. The barrier presented a foreseeable risk of harm to plaintiff and pedestrians because 

it was on the pathway of travel. Defendants knew or should have known the plaintiff and 
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pedestrians would encounter it under dark conditions. (Complaint, ¶ Prem.L-1.) 

Tenant argues plaintiff’s injury was caused by a defect in the common areas of the parking lot 

for which Landlord had the exclusive right of management and control, notwithstanding an indemnity 

provision in lease stating that Tenant: “owed a duty to indemnify, defend, and hold harmless Landlord 

against and from any and all claims, demands, causes of action, judgments, fines, penalties, and 

liabilities of any kind arising from Tenant’s use of the Premises.” Tenant further argues the lease 

obligates it to indemnify against claims for injuries occurring within the “Premises,” defined as “a one 

story 3,000 square foot building located on the corner of Hartz Avenue and Church Street” in Danville, 

and not the adjacent parking lot. Tenant provides the declaration of its expert structural engineer, 

Brett M. Ferrari, stating the accident occurred “on a private parking lot controlled exclusively by 

Landlord and used for parking traffic common to other properties owned by landlord near the leased 

premises.” (Ferrari Decl., ¶ 6.)  

Landlord opposes the motion, arguing there are disputed facts, including whether plaintiff’s 

trip and fall accident was caused by insufficient exterior lighting and whether Tenant is at fault for 

failing to fulfill its duty under the lease to install adequate exterior lighting. Landlord claims the 

determination of the right to indemnity and contribution rests on how these facts are resolved. 

Tenant’s reply is silent regarding allegations of inadequate lighting and Landlord’s claim that 

Tenant was responsible for exterior lighting under the lease.   

Legal Standard for Summary Judgment/Adjudication 

In ruling on a motion for summary judgment/adjudication, the Court engages in a three-step 

process. First, the issues framed by the pleadings must be identified since the pleadings themselves 

define the scope of what may be addressed by a motion for summary judgment or adjudication. (FPI 

Development Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 381-382.) 

Next, the Court must determine whether the moving party has met its initial burden of 

production. A defendant moving for summary judgment/adjudication bears an initial "burden of 

showing that a cause of action has no merit if the party has shown that one or more elements of the 

cause of action, even if not separately pleaded, cannot be established, or that there is a complete 

defense to the cause of action." (CCP §437c(p)(2).) A defendant moving for summary 

judgment/adjudication is not required to conclusively negate one or more elements of a plaintiff's 

cause of action, but rather is only required to show that the plaintiff cannot prove an element of its 

cause of action, i.e., that the plaintiff does not possess and cannot reasonably obtain evidence 

necessary to show this element. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 824, 853-855.)  

If a moving defendant has met its initial burden, the burden shifts to the opposing party to 

show the existence of a material factual issue as to the cause of action alleged or the defense to it. 

(CCP §437c(p)(2.) The evidence offered in opposition must be construed liberally and all reasonable 

inferences from the evidence must be considered in the light most favorable to the party opposing 

the motion. (Aguilar, supra, at 843.) "A motion for summary adjudication shall be granted only if it 
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completely disposes of a cause of action, an affirmative defense, a claim for damages, or an issue of 

duty." (CCP §437c(f)(1).) 

Analysis 

Tenant lists as its Issue No. 1 for determination: “Cross-Complainant’s indemnity theory is 

misplaced as a matter of law because plaintiff already obtained a workers compensation award from 

cross-defendant stemming from the subject incident giving rise to this action.” (Amended Notice of 

Motion, p. 2:23-25.) No authority is cited for the proposition that recovery is not available because 

the exclusivity provision of the Workers' Compensation Act operates as a bar to actions brought by 

third parties against employers arising from related injuries. No authority is cited for the proposition 

that the Workers' Compensation Act should bar claims based upon an agreement by the employer to 

hold a third party harmless. Further, no authority is cited that simply because the plaintiff settled his 

workers’ compensation claim with Per Diem LLC this motion should be granted as to all moving 

parties on all causes of action. Without citation to relevant authority, this point is waived.  

Tenant asserts in its Issue No. 2: “Cross-Complainants’ duty as landlord is non-delegable as 

the location where plaintiff’s injury occurred was not covered by the lease and was in cross-

complainants’ exclusive control.”  The Court agrees with the proposition that a landlord's duty to 

keep a premises safe is a non-delegable duty—even in the commercial context. "[A] commercial 

landowner [ ] cannot totally abrogate its landowner responsibilities merely by signing a lease. As the 

owner of property, a lessor out of possession must exercise due care and must act reasonably toward 

the tenant as well as to unknown third persons. (Mora v. Baker Commodities, Inc. (1989) 210 

Cal.App.3d 771, 781.) This case does not deal with a lessor out of possession of property. Further, 

Mora v. Baker Commodities did not address an agreement purporting to indemnify a party against 

liability. 

In this case, Tenant has argued the cause of plaintiff’s accident was the berm on Landlord’s 

parking lot which remained in Landlord’s sole control. (See Reply. P. 3:6-7.) However, plaintiff alleges 

that he tripped over the berm as the result of inadequate lighting. Landlord points to evidence that 

Tenant was responsible for exterior lighting under the parties’ lease as part of the build-out. (See 

Landlord’s Add’l. Fact No. 3.) Tenant’s expert, Mr. Ferrari, does not address lighting in his moving 

declaration and Tenant’s reply brief is also silent on the issue.  

The issues on summary judgment are framed by the pleadings. The moving papers are 

insufficient to satisfy cross-defendants’ initial burden of production under CCP §437c(p)(2) inasmuch 

as the evidence and law cited does not make a prima facie showing that cross-defendants are entitled 

to judgment as a matter of law on all causes of action alleged. In particular, the Court finds that 

Tenant did not meet its burden to show there is no basis for tort liability arising from the alleged 

failure to provide adequate lighting. Thus, the burden did not shift to Landlord to raise a triable issue 

of fact as to liability on the cross-complaint. (Aguilar v. Atlantic Richfield Co., supra, 25 Cal.4th at 854.)   

For these reasons, the motion is denied. 
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10. 9:00 AM CASE NUMBER:  MSC20-00588 
CASE NAME:  REID VS THORATEC CORP 
 *HEARING ON MOTION IN RE:  FOR BIFURCATION AND SEVERANCE  
FILED BY: ABBOTT LABORATORIES 
*TENTATIVE RULING:* 
 
The unopposed motion for bifurcation and severance is granted for the reasons cited in the moving 
papers. 
 

 

  
    

11. 9:00 AM CASE NUMBER:  MSC21-00998 
CASE NAME:  PETRELL VS CASTRO 
 *HEARING ON MOTION IN RE:  NOTICE OF MOTION AND MOTION TO SET ASIDE DEFAULT AND 
DEFAULT JUDGMENT  
FILED BY: CASTRO, FRANK 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Frank Castro’s Motion to Set Aside Default and Default Judgment 

(“Motion”). For the following reasons, Defendant’s Motion is denied. 

Plaintiff’s request for judicial notice is granted, regarding the Complaint and Abstract of Judgment. 

The Court can review its own docket without need to take judicial notice of it.   

Defendant’s request for judicial notice is granted as to the corporate documents filed with the 

Secretary of State. The Court can take notice of the documents, but not the truthfulness of the 

contents or interpretation thereof. (StorMedia Inc. v. Superior Court (1999) 20 Cal.4th 449, 456, fn. 9.; 

Joslin v. H.A.S. Ins. Brokerage (1986) 184 Cal.App.3d 369, 374.) 

Procedural Background 

Plaintiff Jeremy Petrell (“Plaintiff”) filed the Complaint in this action on May 17, 2021. Defendant 

Frank Castro (Defendant) was personally served on May 24, 2021. The Proof of Service was filed with 

the Court on May 26, 2021. Thereafter, on June 28, 2021 default was entered. A default judgment 

was entered on February 7, 2022.  

Defendant filed the instant motion to set aside the default and default judgment on August 8, 2022 – 

406 days after entry of the default and 182 days after the default judgment was entered.  

Standard 

Defendant’s notice of motion states that he is moving under CCP §§ 473(d) and 473.5, on equitable 
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grounds, and on the claim the default and default judgment are ‘facially void.’  

Code of Civil Procedure 473(d) provides, in relevant part: 

The court … may, on motion of either party after notice to the other party, set aside 
any void judgment or order. 

Code of Civil Procedure 473.5 provides, in relevant part:  

When service of summons has not resulted in actual notice to a party in time to 
defend the action and a default or default judgment has been entered against him or 
her in the action, he or she may serve and file a notice of motion to set aside the 
default or default judgment … [which] shall be served and filed within a reasonable 
time, but in no event exceeding the earlier of: (i) two years after entry of default 
judgment against him or her; or (ii) 180 days after service on him or her of a written 
notice that the default or default judgment has been entered.  

Notably, Defendant does not move under 473(b) on the grounds of mistake, inadvertence, surprise or 
excusable neglect.  

Analysis 

It is worth noting that there are competing public policies at issue in this matter. In general, the law 

favors judgment on the merits, and thus on a motion to set aside a default, “doubts must be resolved 

in favor of relief….” (Lasalle v. Vogel (2019) 36 Cal.App.5th 127, 134.) There is also, however, “the 

well-established doctrine of finality of judgments.” (Fireman’s Fund Ins. Co. v. Worker’s Comp. 

Appeals Bd. (2010) 181 Cal.App.4th 752, 771.) Even in the context of default judgments. That is why 

there are strict time limits for contesting a default. (see e.g. CCP §§ 473, 473.5.) “[W]hen relief under 

section 473 is available, there is a strong public policy in favor of granting relief and allowing the 

requesting party his or her day in court. Beyond this period there is a strong public policy in favor of 

the finality of judgments and only in exceptional circumstances should relief be granted.” (Rappleyea 

v. Campbell (1994) 8 Cal.4th 975, 982 quoting In re Marriage of Stevenot (1984) 154 Cal.App.3d 1051, 

1071.)  

CCP § 473.5 

Defendant does not dispute that he was personally served with the summons and complaint on May 

24, 2021. Instead, he argues that the “service of summons and complaint did not result in actual 

notice” to him because he “was clinically depressed and hospitalized and was thus incapacitated.” 

(Motion at 1:25-26.)  

Defendant cites to Rutter as support, but conveniently skips portions of the section that do not 

appear to assist his cause. (Motion at 11:18-24.) The Rutter section cited by Defendant reads in full as 

follows, bold added where not included in Defendant’s citation: 

“[Section 473.5] is designed to provide relief where there has been proper service of 

summons (e.g. by substitute service or by publication) but defendant nevertheless 

did not find out about the action in time to defend. Typically, these are cases in 
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which service was made by publication. [See Randall v. Randall (1928) 203 C 462, 

464-465 []; Trackman v. Kennedy (2010) 187 CA4th 175, 180 []. A defendant is 

entitled to relief under CCP § 473.5 if he or she has not received actual notice of the 

proceedings. Imputed or constructive notice is not ‘actual’ notice…” (Weil & Brown, 

Cal. Practice Guide: Civil Procedure Before Trial (The Rutter Group 2020) ¶ 5:420, p. 

5-121 italics in original.) 

In the Randall matter, the Supreme Court noted that when a party was served by publication only, on 

application under the former version of this section, the moving party “need not present any excuse 

for his failure to appear, except the fact that he was not personally served with summons…” 

(Randall, supra, 203 Cal. at 464-65 emphasis added.) As the Trackman court explained, when “a party 

who has not actually been served with summons has three avenues of relive from a default 

judgment,” including relief under CCP section 473.5. (Trackman, supra, 187 Cal.App4th at 180 

emphasis added.) In other words, relief under this section “is available to a defendant under this 

section only in those cases where the defendant has not been personally served with summons.” 

(Koski v. U-Haul Co. (1963) 212 Cal.App.2d 640 emphasis added.) 

This only makes sense. There is a chance that if one is officially served by publication that they would 

not actually see that notice, so they can seek relief explaining that they did not actually know about 

the lawsuit. It is not possible that a person that is personally handed the relevant documents is not 

aware of the proceedings.  

Defendant fails to cite any authority showing that a party has recourse under CCP section 473.5 when 

he was personally served with the summons and complaint. As such, this argument lacks merit.  

CCP 473(d) 

“A trial court has no statutory power under section 473, subdivision (d) to set aside a judgment that is 

not void: Once six months have elapsed since the entry of judgment, ‘a trial court may grant a motion 

to set aside that judgment as void only if the judgment is void on its face.’” (Cruz v. Fagor America, 

Inc. (2009) 146 Cal.App.4th 488, 495-96 quoting Dill v. Berquist Construction Co. (1994) 24 Cal.App.4th 

1426, 1441.) “A judgment or order is said to be void on its face when the invalidity is apparent upon 

an inspection of the judgment-roll.” (Dill, 24 Cal.App4th at 1441 quoting Morgan v. Clapp (1929) 207 

Cal. 221, 224.)  

“When a judgment by default has been entered, the judgment roll is limited to the summons, proof of 

service of the summons, complaint, request for entry of default, copy of the judgment, notice of any 

ruling overruling a demurrer interposed by defendant and proof of service thereof, and, if service was 

by publication, affidavit for publication and order directing it.” (Ramos v. Homeward Residential, Inc. 

(2014) 223 Cal.App.4th 1434, 1440 citing CCP § 670.) When “only an inspection of the judgment-roll 

or record” shows a judgment’s invalidity, it may be considered void on its face.  (Hayashi v. Lorenz 

(1954) 42 Cal.2d 848, 851 quoting In re Dahnke (1923) 64 Cal.App. 555, 560.)  

For the instant motion, the relevant documents from the judgment roll are the complaint, the request 
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for entry of default, and the copy of the judgment. The Complaint identifies the parties as: Plaintiff 

Jeremy Petrell, an individual and Defendant Frank Castro, an individual. (Complaint at 1.) The Breach 

of Contract cause of action states that the agreement was made between Plaintiff and Defendant 

Frank Castro. (Complaint at BC-1.)  

The Commercial Lease Agreement attached to the Complaint states that the Lease Agreement 

“agreed on July 9th 2018 is between:” Lessor Frank Castro and Lessee, The Joint LLC (CEO Jeremy 

Petrell.) (Complaint, Ex. 1 at p.1.) The signature page, however, shows the Lessee is Jeremy Petrell, 

Individual. (Id. at p. 8.) It is worth noting that the Lease attached to the Complaint only includes the 

odd numbered pages. 

Default was entered in favor of Plaintiff Jeremy Petrell as against Defendant Frank Castro on June 28, 

2021. Notice of the Default was mailed to Defendant the same day. Default judgment was entered on 

February 7, 2022 in favor of Plaintiff Jeremy Petrell and against Defendant Frank Castro. Notice of 

entry of judgment was mail served on February 9, 2022. Proof of such service was filed on February 

14, 2022.  

There is nothing on the face of the above documents that establishes that the default or default 

judgment are void. The complaint, default, and judgment are all in the name of Jeremy Petrell. There 

is nothing inconsistent in the documents.  

Defendant makes legal arguments about the standing of the individual Jeremy Petrell being able to 

sue on behalf of the entity The Joint LLC. Plaintiff argues that the Lease was amended by the lease 

addendum which identifies the Lessee as “Jeremy Petrell.” As Plaintiff points out, the addendum 

states: “The following terms and conditions are hereby incorporated in and made part of the 

Commercial Lease Agreement dated the tenth day of July 2018 on property known as 58 Main Street, 

Isleton, CA 95641 in which Jeremy Petrell is referred to as (“Lessee”) and Frank Castro is referred to as 

(“Lessor”). (Complaint Ex. 2.)  The addendum was signed by “Jeremy Petrell, Individual owner.” (Ibid.) 

Those issues, however, are not apparent upon “only an inspection of the judgment-roll or record.” 

(Hayashi, supra, 42 Cal.2d at 851.) Maybe The Joint assigned its rights to Mr. Petrell, maybe there was 

a later amendment to the Lease to substitute the parties, maybe Mr. Petrell is a third-party 

beneficiary with the standing to sue. All of these are legal arguments that can be made when a party 

appears to defend that action. These are not defects that are apparent on the face of the complaint. 

In fact, Plaintiff’s own submission shows that Mr. Petrell was likely the proper party to the lease.  

Notably, the copy of the lease attached to the declaration of Frank Castro, which he declares under 

penalty of perjury is a “true and correct copy of the commercial lease agreement enter on July 10, 

2018,” states that the Lease Agreement on July 10, 2018 is between Lessor Frank Castro and Lessee 

“Jeremy Petrell.” (Castro Decl. Ex. A.) On page 8 of the Lease it again identifies the Lessee as Jeremy 

Petrell, and is signed by Lessee “Jeremy Petrell, Individual.” (Ibid.) Both Mr. Petrell and Mr. Castro 

signed on July 10, 2018. As noted above, the Lease attached to the Complaint states it was “agreed on 

July 9th 2018,” but the signature page says July 10, 2018. (Complaint at Ex. 1.) The signature page 
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appears to be identical to the version attached to Mr. Castro’s declaration. This is consistent with 

Exhibit B to Mr. Castro’s declaration, which attaches the Lease Addendum, which lists Mr. Petrell as 

the Lessee, as well as Exhibit D, which shows the Three-Day Notice to Pay Rent or Quit was addressed 

to “Jeremy Petrell” as the “tenant in possession.” All of the above appears to show that Mr. Petrell as 

in fact the tenant of the property.  

So, another version of what might have happened was the parties began negotiating a lease with The 

Joint LLC, but changed their minds and actually signed a lease with Mr. Petrell individually. This is 

what appears to be the case based on Mr. Castro’s declaration.  

All of these issues confirm that although there may be legal issues relating to who were the actual 

parties to the Lease, none of this shows that there is some defect in the judgment based solely on a 

review of the ‘face’ of the documents.  

Equitable Ground – Extrinsic Fraud or Mistake  

 If a party moves to set aside a default outside the six-month timeframe allowed under CCP section 

473, “the court has the power to grant relief from a default judgment where there has been ‘extrinsic’ 

fraud or mistake” using its “inherent equity power.” (Weitz v. Yankosky (1966) 63 Cal.2d 849, 855.) To 

set aside a judgment based upon extrinsic [fraud or] mistake one must satisfy three elements: (1) “the 

defaulted party must demonstrate that it has a meritorious case”; (2) “the party seeking to set aside 

the default must articulate a satisfactory excuse for not presenting a defense to the original action;” 

and (3) “the moving party must demonstrate diligence in seeking to set aside the default once … 

discovered.” (Rappleyea, supra, 8 Cal.4th at 982.) 

“Relief on the ground of extrinsic fraud or mistake is not available to a party if that party has been 

given notice of the action yet fails to appear; without having been prevented from participating in the 

action.” (Cruz v. Fagor America, Inc. (2007) 146 Cal.App.4th 488, 503.) (See also, Kulchar v. Kulchar 

(1969) 1 Cal.3d 467, 472 holding: Relief under these grounds “is denied … if a party has been given 

notice of an action and has not been prevented from participating therein.”)  

The court in Cruz found that the defendant corporation had notice of the lawsuit because one of its 

employees, who was authorized to do so, received and accepted the summons and complaint. (Cruz, 

146 Cal.App.4th at 504.) “In light of this evidence, [Defendant] was required to present evidence 

sufficient to establish that through some error not attributable to his own handling of the matter, 

[Defendant] did not receive actual notice of the lawsuit.” (Ibid.) When the plaintiff satisfies its 

“burden to establish that service of process was properly effectuated” the burden shifts to the 

defendant to “establish that otherwise valid service of process did not result in actual notice” to the 

defendant. (Ibid.)   

In Cruz, the court found a corporation had notice because one of its employees accepted service of 

the summons and complaint. The facts here are even more compelling that Plaintiff had notice. Here, 

Plaintiff does not dispute that he was personally served. In addition, the proof of service, filed on May 

26, 2001 creates a rebuttable presumption that the service was proper. (Hearn v Howard (2009) 177 
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Cal.App.4th 1193, 1205.) Thus, Defendant is required to present evidence showing that he was 

prevented from participating in the action. (Cruz, supra, 146 Cal.App.4th at 503.) Defendant presents 

no such evidence. The only evidence presented is a statement in his declaration that he could not 

defend the lawsuit because he was cash-strapped and clinically depressed – without any supporting 

evidence. (Castro Decl. ¶ 17.) On reply, Plaintiff submits a declaration from his real estate agent 

stating that he believed Mr. Castro was depressed and cash-strapped. This does not show that 

Defendant was prevented from appearing in the action.  

Due Process  

Defendant also attempts to argue that failing to overturn the default would be a violation of his due 

process rights. He cites to a number of cases that discuss the right to reasonable notice. As discussed 

at length above, Defendant was provided reasonable notice by being personally served with the 

summons and complaint. Plaintiff did not do anything to prevent Defendant from appearing and 

defending the matter. Although it appears that Defendant was going through some tough times, that 

does not excuse his need to appear and respond to the lawsuit instituted against him. 

In addition, regarding diligence in seeking relief, Defendant has not been assiduous in moving to have 

the default set aside. As noted above, the default was entered on June 28, 2021. Notice of the default 

was mailed the same day. Defendant did not act to have the default set aside. On February 7, 2022, 

Defendant appeared at the hearing regarding the default judgment, which was entered the same day. 

Clearly, Plaintiff was aware of the default and default judgment at that time. Notice of entry of 

judgment was mail served on February 9, 2022. Proof of such service was filed on February 14, 2022. 

Defendant did not file the instant motion to have the default and default judgment set aside until 

August 8, 2022 – 406 days after entry of the default and 182 days after the default judgment was 

entered. Neither of these time horizons show that Defendant was diligent in seeking relief from the 

Court relating to this matter.  

Based on the above, Defendant’s motion to set aside the default and default judgment is denied.  

Defendant’s evidentiary objections are overruled. The portions of Plaintiff’s opposition that are 
objected to are the factual and procedural background and are not considered as evidence by the 
Court, but merely background context of the issues. 
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12. 9:00 AM CASE NUMBER:  MSC21-02678 
CASE NAME:  JANE DOE VS. ATTUNEMENT MASSAGE 
 *HEARING ON MOTION IN RE:  FOR AN ORDER TO PROCEED USING PSEUDONYM AND TO SEAL  
FILED BY: DOE, JANE 
*TENTATIVE RULING:* 
 
 Before the Court is Plaintiff’s motion for an order: (1) to proceed using pseudonym and (2) to 

seal and keep confidential unredacted cross-complaint documents (“Motion”).  

For the following reasons, Plaintiff’s Motion is denied. 

Background 

 Plaintiff filed her Complaint on December 28, 2021, using the pseudonym “Jane Doe” in place 

of Plaintiff’s legal name. The Complaint alleges eight causes of action, each of which related to an 

alleged sexual assault and/or unwarranted touching of Plaintiff. Plaintiff did not seek prior approval to 

file the Complaint anonymously. Although the Complaint names Attunement Massage, an unknown 

California business entity as the Defendant, the body of the Complaint identifies Nathaniel Bangs as 

the person that allegedly performed the complained of acts. 

 On April 25, 2022, Cross-Complainant Nathaniel Bangs filed a Cross-Complaint for defamation 

and other causes of action against Plaintiff. The Cross-Complaint was not styled as being against “Jane 

Doe,” but instead used Plaintiff’s full legal name. Thereafter, on May 27, 2022 Plaintiff filed an ex 

parte application for an order to proceed using a pseudonym and seal documents. That application 

was taken off calendar. On June 9, 2022, Cross-Complainant filed an amendment to cross-complaint 

to include Plaintiff’s married as well as maiden name.  

 Plaintiff then filed the instant motion on June 22, 2022 “pursuant to California Code of Civil 

Procedure § 367.3….”   

Analysis 

Request to Proceed Under a Pseudonym 

 Despite the notice of motion stating that the Motion was brought pursuant to California Code 

of Civil Procedure (“CCP”) § 367.3, the Motion itself never cites or discusses that Code section. In 

accordance with CCP section 367.3 a “protected person who is a party in a civil proceeding may 

proceed using a pseudonym…” (CCP § 367.3 (b)(1).) A “protected person” is defined as a “person who 

is an active participant in the address confidentiality program” set forth in the Government Code. (Id. 

at (a)(3).) When such a person files a complaint, the “plaintiff shall state in the caption of the 

complaint “ACTION BASED ON CODE OF CIVIL PROCEDURE SECTION 367.3.” (Id. at (c).)  

 The Complaint in this action does not include the above required statement, nor does Plaintiff 

establish that she is a “protected person” as defined by CCP section 367.3. Accordingly, Plaintiff does 
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not qualify for the protections afforded by the statute.  

Plaintiff cites, generally, to the right of privacy in the California Constitution (article 1 section 1) to 

claim that such right “is properly invoked in this case which requires Plaintiffs to disclose personal 

information about the sexual batteries.” (Motion at 2:17-20.) Plaintiff then cites two case and a 

statute that are distinguishable and inapplicable to the current matter.  

 In Doe v. City of Los Angeles (2007) 42 Cal.4th 531, the plaintiffs were identified as “Doe 1” 

and “Doe 2.” (Id. at 536-37.) There is no discussion, however, as to how or why they were allowed to 

be identified as such. Thus, this case does not provide any authority for the reasoning of how or why a 

party may proceed as a “Doe.” 

 In Starbucks Corp. v. Superior Court (2008) 168 Cal.App.4th 1436, the court noted that the use 

of pseudonyms “may be used in appropriate circumstances to protect persons convicted of relatively 

minor marijuana offenses from being further stigmatized.” (Id. at 1452.) The cases cited therein all 

related to persons with criminal convictions using pseudonyms in court filings. (Ibid. citing Hooper v. 

Deukmejian (1981) 122 Cal.App.3d 987; Doe v. Saenz (2006) 140 Cal.App.4th 960.) It is worth noting 

that neither of those cases actually discuss how or why a pseudonym was allowed to be used. 

 In making the above statements, the Starbucks court made clear that it was not deciding “the 

appropriate standards or mechanisms for protective nondisclosure of identity in California” as the 

matter was not before it. (Id. at 1452 fn. 7.) The court cited to California Code of Civil Procedure 

section 367, which provides that “[e]very action must be prosecuted in the name of the real party in 

interest, except as otherwise provided by statute.” (CCP § 367.)  

 California Civil Code section 1708.85 enacts a private cause of action for distribution of 

material exposing private body parts or sexual acts of another without permission. (Cal. Civ. Code 

§1708.85(a).) “A plaintiff in a civil proceeding pursuant to subdivision (a), may proceed using a 

pseudonym …” (Id. at (f)(1).) Plaintiff does not allege a cause of action under Civil Code section 

1708.85, nor are there any allegations of the distribution of materials covered by this statute. 

Accordingly, it is inapplicable to the current matter.  

 As Cross-Complainant argues, the Motion is aimed at the Cross-Complaint, and that he was 

following procedure by only using a “Doe” if the identity of the defendant is not known, citing CCP § 

474.  

 Plaintiff has failed to identify any statute or case law that would allow her to proceed under a 

pseudonym. 

Request to Seal 

 Despite the Motion being titled, in part, a motion “to seal and keep confidential unredacted 

cross-complaint documents,” Plaintiff states that she “is not requesting the Court seal the case.” 

(Motion at 6:12-14.) Plaintiff then states that she is asking that the Court “seal only the documents 

whereby Defendant revealed Plaintiff’s true identity, as well as Defendant’s amended cross-



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  09/22/2022 

 

 

 

 

Complaint where Defendant tells the Court in a public filing Plaintiff’s legal last name.” (Id. at 6:14-

17.) She then notes that she is “only requesting that these actions proceed with her name as Jane Doe 

in public filings.” (Id. at 6:20-21.) Thus, not only is she asking for already filed documents to be pulled 

from the public record and re-filed in redacted form (presumably along with unredacted sealed 

versions), she also requests that all documents going forward conform to this procedure when they 

contain her full legal name.  

 “Unless confidentiality is required by law, court records are presumed to be open.” (Cal. R. Ct. 

2.5550(c.) “A record must not be filed under seal without a court order.” (Cal. R. Ct. 2.551(a).) A 

written motion is required, accompanied by points and authorities and by declarations stating facts 

supporting the findings required for the sealing of the documents. (Cal. R. Ct. 2.551(b).) The party 

seeking to have records sealed “must come forward with a specific enumeration of the facts sought 

to be withheld and specific reasons for withholding them.” (H.K. Fuller Co. v. Doe (2007) 151 

Cal.App.4th 879, 894.)  

 “Although a court has power to control its own records to protect litigants’ rights ‘where 

there is no contrary statute or countervailing public policy, the right to inspect public records must be 

freely allowed.” (Mary R. v. B. & R. Corp. (1983) 149 Cal.App.3d 308, 317.) “The court … does possess 

limited power, exercisable under exceptional circumstances and on a showing of good cause, to 

restrict public access to portions of court records on a temporary basis.” (Estate of Hearst (1977) 67 

Cal.App.3d 777, 785.) When the relief sought “extends to sealing of permanent court records and 

denial of access to court orders … the trial court must be careful to limit its denial of access by narrow 

and well-defined orders.” (Ibid.)  

 Plaintiff’s request does not state whether she is asking the Court to seal the records 

permanently, or only on a temporary basis. Given there was no limit placed on how long the 

documents should be sealed (e.g. through conclusion of the matter), the Court interprets Plaintiff’s 

request as seeking a permanent sealing of the Court’s records.  

 Plaintiff has cited no authority that would allow the Court to permanently seal the records in 

this case, given the presumption of open court records. In addition, it is worth noting that the Cross-

Complaint at issue has been part of the public record since April 25, 2022 – almost five months at this 

point. Plaintiff fails to cite any authority, and the Court is unaware of any, that would permit the 

retroactive modification of the public file to eliminate a public document.  

 Plaintiff also presents no evidence supporting the elements needed for a court to issue an 

order sealing its records. (Cal. R. Ct. 2.550(d).) Given that Plaintiff is requesting that all documents 

going forward that are filed in the public record and include her legal name be filed under seal, the 

Parties would be required to file a motion to seal each time such a situation arose – as the Court 

would be required to make specific findings allowing the document to be filed under seal. (Cal. R. Ct. 

2.550-2.551.) 

 As noted above, Plaintiff failed to show that she should be allowed to proceed under a 
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pseudonym. As such, and based on the above, there is no need to require the Parties to file 

documents under seal. 

Based on the above, Plaintiff’s Motion is denied. 
 

 

  
    

13. 9:00 AM CASE NUMBER:  MSC22-00324 
CASE NAME:  TRAINA VS LEWIS ET AL. 
 *HEARING ON MOTION IN RE:  COURT ORDER PROCLAIMING SELF-PAID REPRESENTATION OF EACH 
PARTY UNDER THE AMERICAN RULE AND/OR ACCORDING TO CALIFORNIA RESIDENTIAL PURCHASE 
AGREEMENT  
FILED BY: TRAINA, CHRIS 
*TENTATIVE RULING:* 
 
Vacated.  Case dismissed by Plaintiff. 
 

 

  
    

14. 9:00 AM CASE NUMBER:  MSC22-00324 
CASE NAME:  TRAINA VS LEWIS ET AL. 
 *HEARING ON MOTION IN RE:  DEFAULT JUDGMENT  
FILED BY: TRAINA, CHRIS 
*TENTATIVE RULING:* 
 
Vacated.  Case dismissed by Plaintiff. 
 

 

  
    

15. 9:00 AM CASE NUMBER:  MSC22-00534 

CASE NAME:  MERIWEST VS ARMANN INVESTMENTS 
 HEARING ON DEMURRER TO:  TO AMENDED COMPLAINT  
FILED BY: ARMAAN INVESTMENTS, LLC 

*TENTATIVE RULING:* 
 

Defendants Armaan Investments, LLC, and Hansaben J. Patel’s demurrer to the Third Cause of 
Action (Claim and Delivery and Appointment of Receiver) in the First Amended Complaint is 
overruled. 

Background 

Plaintiff Meriwest Credit Union provides commercial business loans.  On or about June 20, 
2017, Defendant Armaan Investment LLC (“Borrower”), executed and delivered to Meriwest a written 
Promissory Note and Business Loan Agreement for funds in the amount of $5,601,000.00.  Borrower 
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has defaulted on the loan.    

Plaintiff seeks to have a Receiver appointed to collect the rents and profits from the Subject 
Property. 

Demurrer 

Pursuant to Code of Civil Procedure section 430.10, subdivision (e), Defendants Armaan 
Investments, LLC, and Hansaben J. Patel demur to the Third Cause of Action (Claim and Delivery and 
Appointment of Receiver) in the First Amended Complaint on the ground it fails to state facts 
sufficient to constitute any cause of action.  

Demurrer Standard 

The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises issues of 
law, not fact, regarding the form or content of the opposing party's pleading.  (Donabedian v. Mercury 
Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a demurrer, all properly pleaded facts are 
admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967.)  On demurrer the 
complaint must be liberally construed with a view to substantial justice between the parties.  (Code of 
Civil Procedure § 452.)  A demurrer lies only for defects appearing on the face of the complaint or 
from matters of which the court must or may take judicial notice. 

Third Cause of Action (Claim and Delivery and Appointment of a Receiver) 

Plaintiff alleges it was a secured creditor of Borrower and is entitled to possession of the 
collateral upon an event of default under the Note.  Collateral under the Note includes the Deed of 
Trust, dated June 20, 2017, to a trustee in favor of Lender on real property located in Contra Costa 
County.  Borrower (Defendants) continue to hold possession from Plaintiff in violation of Plaintiffs’ 
rights to inspect, audit and the immediate and exclusive possession of the collateral.  Plaintiff alleges 
it has a security interest in the rents and profits generated by the subject property.  Furthermore, 
pursuant to the express terms of the Deed of Trust and Assignment of Rents, Plaintiff is entitled to the 
appointment of a Receiver to manage and collect the rents and profits generated by the subject 
property. Additionally, Plaintiff seeks an Order authorizing the Receiver to sell the subject Property 
and remit the net proceeds from the sale to Plaintiff. 

Defendants argue the cause of action fails in its entirety because claim and delivery and 
appointment of a receiver are not affirmative causes of action, but legal remedies.  "Claim and 
delivery is a remedy by which a party with a superior right to a specific item of personal property 
(created, most commonly, by a contractual lien) may recover possession of that specific 
property before judgment."  (Simms v. NPCK Enterprises, Inc. (2003) 109 Cal.App.4th 233, 241.)  Claim 
and delivery is codified in Code of Civil Procedure § 512.010 and does not create a stand-alone cause 
of action.  Defendants argue it merely provides a provisional remedy that may be sought via an 
application for writ of possession. 

As to appointment of a receiver, Defendants argue that receiverships are another provisional 
remedy set forth in CCP § 564 et. seq. There is no separate cause of action for the appointment of a 
receiver. (Starbird v. Lane (1962) 203 Cal.App.2d 247, 261.) Plaintiff must state a proper cause of 
action to which the receivership may be incidental. Here, the causes of action preceding the third 
cause of action (breach of the loan and guaranty agreements), which are incorporated, seek money 
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damages.  Also, Plaintiff seeks appointment of receiver in the breach of contract action.  Thus, the 
receivership remedy in the third cause of action is duplicative.   

In the Opposition, Plaintiff argues the demurrer is legally and factually incorrect. Plaintiff 
argues the allegations must be liberally construed (see, Buxbom v. Smith (1954) 23 Cal.2d 535, 542) 
and the demurrer must be overruled if the complaint state facts constituting a cause of action 
entitling Plaintiff to any relief (CrossTalk Productions, Inc. v. Jacobson (1998) 65 Cal. App. 4th 631).  

Here, Plaintiff argues that while it is true that claim and delivery is a remedy and the action to 
recover personal property is properly labeled an action for “specific recovery,” California courts 
occasionally refer to this as an action for “claim and delivery.” (Benzler v. Van Fleet (1915) 28 Cal.App. 
389, 390.) Plaintiff argues that it is axiomatic that a person entitled to possession of personal property 
held by another may bring an action for recovery, regardless of the label.  “[A]n action cannot be 
defeated here as it could be at common law because not properly named.”   (Benzler v. Van 
Fleet (1915) 28 Cal.App. 389, 390.)  A general demurrer must be overruled if any valid cause of action 
is pleaded. (Caliber Bodyworks, Inc. v. Superior Court (2005) 134 Cal.App.4th 365, 385.) 

Here, Plaintiff argues the complaint sufficiently apprises defendant of the nature of the claim 
and adequately apprises defendant of the factual basis for the claim. “The pleading is adequate so 
long as it apprises the defendant of the factual basis for the claim.”  (Birke v. Oakwood 
Worldwide (2009) 169 Cal.App.4th 1540, 1549.)  

Plaintiff argues the demurrer should be denied, but if the Court is inclined to sustain the 
demurrer, leave to amend should be granted. “Liberality in permitting amendment is the rule, not 
only where a complaint is defective as to form but also where it is deficient in substance, if a fair prior 
opportunity to correct the substantive defect has not been given. [Citations.]"  (Larwin-Southern 
California, Inc. v. JGB Investment Co. (1979) 101 Cal.App.3d 626, 635.) 

In response, Defendants argues that Plaintiff fails to cite to any legal authority for the 
proposition that the third cause of action states a valid claim.  Defendants contend the authorities 
cited by Plaintiff actually supports the demurrer.  The court in McFaddin v. H.S. Crocker Co. (1963) 219 
Cal.App.2d 590 stated that claim and delivery is a provisional remedy, not an independent cause of 
action. 

Defendants appear to argue the nature of Plaintiff’s cause of action is for “specific recovery of 
property.” Defendants assert such claims are in the nature of specific performance, which is an 
alternative remedy for breach of contract.  Here, Plaintiff’s first cause of action is for breach of 
contract and seeks money damages. Defendants argue that Plaintiff could have requested specific 
performance in that cause of action. Plaintiff cannot use a remedy to state a claim where no such 
legally cognizable cause of action exists. 

Defendants argue that it is an impossibility that the third cause of action apprises Defendants 
of the nature of the claim as the Opposition argues, because there is no stand- alone claim for either 
claim and delivery or appointment of a receiver. Defendants argue Plaintiff concedes no cause of 
action exists by not citing any authorities in support thereof.   

Ruling 

Defendants demur to Third Cause of Action on the ground Plaintiff has not stated an 
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independent, stand-alone cause of action.  Defendants are correct in their argument that claim and 
delivery and receiverships are provisional remedies.  However, the demurrer is not well-taken.  
Plaintiff has stated sufficient facts to state a claim for recovery of possession of the collateral. 

 “A secured party wishing to repossess by judicial action, can bring an action in replevin or 
proceed under the statutory successor to replevin, an action of claim and delivery. (White & 
Summers, Uniform Commercial Code (4th ed. 1999 supp.) § 25-8, p. 221.) ‘Claim and delivery is a 
remedy by which a party with a superior right to a specific item of personal property (created, most 
commonly, by a contractual lien) may recover possession of that specific property before 
judgment.’[Citation.]” (Simms v. NPCK Enterprises, Inc. (2003) 109 Cal.App.4th 233, 241.) 

Here, Plaintiff has alleged that it is a secured creditor seeking to recover possession of the 
collateral, pursuant to the Deed of Trust.  The court in McFaddin v. H. S. Crocker Co. (1963) 219 
Cal.App.2d 585 stated,  

A plaintiff entitled to the possession of personal property held by another may bring 
an action for specific recovery of the property. . . . And, if immediate possession is 
important, he may invoke the provisional remedy of claim and delivery to obtain such 
possession without waiting for trial and judgment in the main action. . . . Thus, the 
action may be brought and possession recovered in the usual manner by judgment, 
or the action may be brought and possession recovered by the provisional remedy 
before judgment.” 

(McFaddin v. H. S. Crocker Co. (1963) 219 Cal.App.2d 585, 590.) 

While "claim and delivery" denominates a remedy rather than a tort, it too is grounded in the 
concept of interference with personal property rights.”  (Ananda Church of Self-Realization v. Mass. 
Bay Ins. Co. (2002) 95 Cal.App.4th 1273, 1281.) Here, Plaintiff has stated facts showing such 
interference.  “It is settled that a complaint or a cross-complaint challenged by a general demurrer 
must be liberally construed and the demurrer overruled if any cause of action is stated by the 
plaintiff.”  (Amacorp Industrial Leasing Co. v. Robert C. Young Associates, Inc. (1965) 237 Cal.App.2d 
724, 727.) The demurrer is overruled. 

 

  
    

16.   9:00 AM CASE NUMBER:  N22-1507 
CASE NAME:    
 *HEARING ON MINOR'S COMPROMISE    
FILED BY:  CENTENO, LEONARDO ANTONIO 
*TENTATIVE RULING:* 
 
Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. Ct. 
(Nicholson) (2012) Cal. App. 4th 1334, 1337-1338. 
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ADD-ON 

 
    

1. 9:00 AM CASE NUMBER:  C22-00731 
CASE NAME:  KRIVORUK VS. BAY MEDIC TRANSPORTATION 
 *HEARING ON MOTION IN RE:  TO COMPEL DEPOSITION OF PLTF  
FILED BY: BAY MEDIC TRANSPORTATION, INC. 
*TENTATIVE RULING:* 
 The motion to compel deposition of Plaintiff is granted.  All objections to Plaintiff’s 
Declaration submitted in opposition to motion to compel are sustained.  The Court is appointing a 
discovery referee, David Pearson to be present at the deposition.  Parties are ordered to share the 
costs of the discovery referee.  Plaintiff’s deposition will be subject to the following protective order: 

1. Ms. Krivoruk’s deposition will coincide with the availability of Mr. Pearson. 
2. Ms. Krivoruk may have one nonparty caregiver present during the deposition. The caregiver 

must be visible to counsel in the video frame during the deposition and may not 
communicate with Ms. Krivoruk unless a health issue arises. 

3. Plaintiff’s counsel will ensure video will be set to have both Ms. Krivoruk and the caregiver in 
the camera frame. 

4. The deposition will be taken in parts of no more than two hours per day until complete, 
unless Ms. Krivoruk indicates she is able to continue with that session.  Ms. Krivoruk’s health 
and comfort will be considered concerning the length of each session. 

 
 

 

 

 


